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3T¢er / ORDER

PER SUSHMA CHOWLA, JM:

The appeal filed by assessee is against order of CIT(A), Pune-11, dated
21.12.2015 relating to assessment year 2008-09 against levy of penalty under

section 271(1)(c) of the Income-tax Act, 1961 (in short ‘the Act’).

2. The assessee has raised the following ground of appeal:-

01. The learned Commissioner (Appeals) has erred in confirming the
penalty of Rs.24,72,000/- under section 271(1)(c) of the Income Tax
Act, 1961.
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3. The preliminary issue raised in the present appeal is against levy of

penalty under section 271(1)(c) of the Act.

4. The learned Authorized Representative for the assessee pointed out that
the issue raised in the present appeal is covered by series of orders of the
Tribunal. He then pointed out that the Assessing Officer while recording
satisfaction for initiating penalty proceedings had held the assessee to have
concealed the particulars of income by furnishing inaccurate particulars thereof.
Similarly, while levying penalty, the Assessing Officer vide para 5.1 had held
the assessee not only to have furnished inaccurate particulars of income but
also concealed the income. He pointed out that since the Assessing Officer
has failed to initiate penalty proceedings on one of the limbs, order passed by

Assessing Officer suffers from infirmity.

5. The learned Departmental Representative for the Revenue placed

reliance on the orders of authorities below.

6. We have heard the rival contentions and perused the record. The
jurisdictional issue which arises in the present appeal is non-recording of proper
satisfaction while initiating penalty proceedings and also while passing penalty
order. In the present case, certain additions were made in the hands of
assessee. The Assessing Officer was of the view that penalty proceedings had
to be initiated. However, while recording satisfaction in the assessment order,
the Assessing Officer held the assessee to have concealed its income by
furnishing inaccurate particulars and hence, penalty proceedings under section
271(1)(c) of the Act were initiated separately. Further, while passing penalty

order under section 271(1)(c) of the Act, the Assessing Officer held it is evident
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that the assessee not only furnished inaccurate particulars of income but also
concealed the income. Consequent thereto, penalty under section 271(1)(c) of

the Act was levied, against which the assessee is in appeal before us.

7. We find that the issue raised in the present appeal is squarely covered
by the decision of the Hon’ble Bombay High Court in CIT Vs. Shri Samson
Perinchery in Income Tax Appeal No.1154 of 2014 with other Income Tax
Appeals No0s.953 of 2014, 1097 of 2014 and 1226 of 2014, judgment dated
05.01.2017, wherein it was held that where there is no proper satisfaction for
levy of penalty and in the absence of proper show cause notice to the

assessee, there is no merit in levy of penalty.

8. Following the same parity of reasoning, where the Assessing Officer has
failed to come to a finding as to which limb of section 271(1)(c) of the Act has
not been fulfiled and had initiated penalty proceedings and had also levied
penalty on both limbs, the order passed by Assessing Officer suffers from
infirmity and the same is cancelled. The ground of appeal raised by assessee

is thus, allowed.

9. In the result, appeal of assessee is allowed.

Order pronounced on this 31% day of October, 2018.

Sd/- sd/-
(D.KARUNAKARA RAO) (SUSHMA CHOWLA)
@ ¥g¥T / ACCOUNTANT MEMBER 1A% ¥WeEw / JUDICIAL MEMBER

gv‘r/ Pune; @i Dated : 31 October, 2018.
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